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PROPOSAL TO REPEAL FROM CHARTER THE PANEL OF THREE ATTORNEYS
WHO REVIEW CHARTER AMENDMENT PROPOSALS BY CITIZEN PETITION AND
BY CHARTER REVIEW COMMISSION

PETITIONER CONTACT:

Blaise Trettis(proponent),member,2021-22 Brevard County Charter Review Commission

REQUESTED ACTION:

Blaise Trettis (proponent), member of the 2021-22 Brevard County Charter Review
Commission, proposes the following changes to sections 7.3.2 Amendment by petition;
7.3.2.2,7.3.2.3;7.3.2.4; 7.4 CHARTER REVIEW, 7.4.1 Independent review of proposed
charter amendments; 7.4.2, in which strike-through of words constitutes the repeal of the
SUMMARY EXPLANATION & BACKGROUND:

See Attached Proposal
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PROPOSAL TO REPEAL FROM CHARTER THE PANEL OF THREE ATTORNEYS WHO
REVIEW CHARTER AMENDMENT PROPOSALS BY CITIZEN PETITION AND BY
CHARTER REVIEW COMMISSION

Blaise Trettis (proponent), member of the 2021-22 Brevard County Charter Review
Commission, proposes the following changes to sections 7.3.2 Amendment by petition; 7.3.2.2;
7.3.2.3;7.3.2.4; 7.4 CHARTER REVIEW; 7.4.1 Independent review of proposed charter
amendments; 7.4.2, in which strike-through of words constitutes the repeal of the words and
underlined words are added words.

7.3.2 Amendment by petition

Amendments to this Charter may be proposed by a petition signed by at least four percent (4%)
of the electors from each County Commission District, provided that any such amendment shall
embrace but one subject and matter directly connected therewith and is not inconsistent with the
Florida Constitution, general law, special law approved by vote of the electors, and this Charter.
in-the-mannerset-forth-in-subseetions 7-3-21threush 7324 below-> The sponsor of an
amendment shall, prior to obtaining signatures, submit the text of the proposed amendment to the
Supervisor of Elections, with the proposed ballot summary and the form on which signature will
be affixed. The procedures for initiative petitions set forth in Section 5.1.1 of this Charter shall
thereafter be followed.

7.3.2.1

Each amendment-sh : W
amendment shall not extend to ex1st1ng budgets ex1st1ng debt obhgatlons existing capltal
improvement obligations, salaries of non-elected County officers and employees, the collection
of taxes or rezoning of less than five per cent (5%) of the total land area of the County.

7.3.2.2

The sponsor of the measure shall reg1ster as a pohtlcal committee as required by general law.-and




Section 7.4 Charter Review

Not later than July 1 of the year 1997 and of every sixth year thereafter, the Board of County
Commissioners shall appoint a Charter Review Commission to review the Charter of the County.
Each Charter Review Commission shall consist of fifteen (15) persons, with not less than two (2)
members residing in each Commission district. The Commission shall otherwise be appointed in
the manner provided by law for the appointment of charter commissions in counties without
charters. The Commission shall be funded by the Board of County Commissioners and shall be
known as the "Brevard County Charter Review Commission." It shall, within one (1) year from
the date of its first meeting, present, in ballot-ready language, to the Beard-ef County




Commissioners Brevard County Supervisor of Elections for placement on the ballot its
recommendations proposals for amendment of the Charter in which each proposal embraces one
subject and matter directly connected therewith and is not inconsistent with the Florida
Constitution, general law, special law approved by vote of the electorate, and this Charter #s
recommendation-that no-amendmentis-appropriate or shall inform the Supervisor of Elections
that no proposals are made by the Charter Review Commission. If amendment is to be
recommended proposed, the Charter Commission shall conduct three (3) public hearings, at
intervals of not less than ten (10) days, immediately prior to the transmittal of its
recommendations to the Beard-ef County-Commisstoners Supervisor of Elections. The Beard-ef
County-Commisstoners Supervisor of Elections shall schedule a referendum on the proposed
charter amendments concurrent with the next general election. Notice of the election shall
conform to the requirements set forth in the last paragraph of section 7.3.3. in this Charter.
Passage of a proposed charter amendment shall require approval by a majority of the registered
electors voting in the special election. The Charter Review Commission may remain in existence
until the general election for purposes of conducting and supervising education and information
on the proposed amendments.

7.4.21 Analysis of fiscal impact of proposed charter amendment

The Charter Review Commission shall obtain an analysis of the fiscal impact of a proposed
charter amendment prior to transmittal of the proposed charter amendment to the Ceunty

Cemmission Supervisor of Elections. (Newly-adeptedH-210)




REASON FOR PROPOSAL

The Brevard County Charter provides that proposed changes to the Charter by citizen
petition and by the Charter Review Commission shall be reviewed by a combination of three
practicing attorneys or by combination of three active or retired attorneys or retired judges to
determine whether the proposal embraces one subject and is consistent with the Florida
Constitution, general law, and the Charter. The Board of County Commissioners chooses this
three attorney panel and pays the lawyers for their legal opinions. If at least two of the three
attorneys opine that the proposal is consistent with the Florida Constitution, general law and
the Charter, then the County Commission presumably allows the proposal to be put on the
ballot for vote by the electorate. Although not explicitly stated in the Charter, there is the
inference that the Board of County Commissioners will not put on the ballot a proposal which
fails to get at least two attorneys’ “approval” of the proposal.

Proponent submits that the three attorney panel is undemocratic and is rife with
conflict of interest and subject to abuse of the Charter revision process by the Board of
County Commissioners. Of the nineteen charter counties in Florida, Brevard County is the
only one which has this undemocratic panel of attorneys. In the other eighteen charter
counties, citizen petition proposals and charter review commission proposals go to the ballot
after they get enough valid petitions signed or get enough passing votes of the charter review
commission without having to be reviewed and approved by a panel of attorneys.

The conflict of interest that the three attorney panel can have is exemplified by the
pending proposal before the Charter Review Commission of proposal 1, the “charter cap”
language in the Charter. At least four Brevard County Commissioners are opposed to the
proposal to change the charter cap language as proven by the Board’s on-going lawsuit in
Brevard Circuit Court against Clerk of Court Rachel Sadoff. The Board’s position in the
lawsuit is that a supermajority vote of the Board to exceed the charter cap ad valorem taxation
amount results in perpetual taxation that exceeds the charter cap limitation. The proposal
before the Charter Review Commission in proposal 1 is aligned completely with the Clerk of
Court’s position in her lawsuit against the Board.

The Board of County Commissioners has incentive, motive, to prevent the charter cap
proposal from getting placed on the ballot — especially considering that the charter cap was
approved by 73% of the electorate in 2008 and that its placement on the 2022 general election
ballot will likely result is overwhelming passage. However, under the Charter language, it
will be the Board of County Commissioners who will choose the three attorneys to opine
whether the proposal will get their approval for placement on the ballot. These three lawyers
will be paid by the Board and will know what result is wished by their employer, the Board of
County Commissioners, in regard to proposal 1, the charter cap proposal. The conflict of
interest of the Board and of the three lawyers is blatant. It would be likely that the three
lawyers chosen for the three lawyer panel have been paid for legal work for the Board in the
past and would like to continue the business arrangement. If a lawyer or lawyers chosen by
the Board for the veto panel has not done legal work previously for the Board, then the lawyer
or lawyers would likely want to start such a business arrangement with the Board. These
financial, business, conflicts of interest hardly make the three attorney panel an “independent
review” panel as it is called in the title to section 7.4.1.



The potential for abuse of fairness and public confidence in county government in this
unseemly process is not mitigated by the wording of the Charter section 7.4.1.(2) which says
that the Board “shall” place the proposal on the ballot if at least two lawyers approve the
proposal. There is case law which holds that the word “shall” can be interpreted to mean
“may” or be “discretionary” or “permissive”. See, for example, Walker v. Bentley, 678 So. 2d
1265 (Fla. 1996); Rich v.Ryals, 212 So. 2d 641 (Fla. 1968); White v. Means, 280 So. 2d 20
(Fla. 13 DCA 1973); Lomelo v. Mayo, 204 So. 2d 550 (Fla. 1 DCA 1967).

The Board of County Commissioners could rely on the above case law in deciding to
not place a proposal on the ballot even when two or three lawyers approve the proposal,
taking the position that the Board’s decision to place the proposal on the ballot is
discretionary to the Board. If one were to doubt that the Board of County Commissioners
would actually take the position that the word “shall” means “may” to keep a proposal from
being placed on the ballot, then one should remember the great lengths that the Board took in
1999 to keep county commissioner term limits from being placed on the ballot. The history is
described in Commission attorney Paul Gougelman’s January 22, 2022 memorandum on
county commissioner term limits. In 1999, the Board of County Commissioners rejected a
term limit ballot proposal after 16,000 signatures were gathered to place the issue before the
voters. A Home Rule Charter Committee had to sue the Board in Circuit Court to force the
issue to be placed on the ballot. The electorate approved the term limit proposal by 77%.

The language of section 7.4.1. infers that the Board of County Commissioners will not
or cannot place a proposal on the ballot if only one or none of the three lawyers approved the
proposal. However direct this inference is, it is only an inference. The section does not say
that the Board of County Commissioners cannot place a proposal on the ballot when it gets
approval of only one lawyer. Thus, when the Board of County Commissioners agrees with a
proposal and wants the proposal on the ballot, the Board of County Commissioners could
decide that the inference can be overcome by the Board’s decision to put the proposal on the
ballot even though only one or none of three lawyers approves the proposal. Contrarily, if a
proposal approved by just one lawyer is a proposal that the Board of County Commissioners
does not want to go to the ballot, then the Board of County Commissioners could refuse to
place the proposal on the ballot based on the inference in section 7.4.1. The result from all
scenarios described above is that the Board of County Commissioners could act as the
gatekeeper to the ballot of all proposals, allowing proposals of which it approves to go to the
ballot but preventing proposals of which it disapproves from being placed on the ballot. As
stated previously, none of the other 18 charter counties in Florida vests such authority in the
Board of County Commissioners over Charter Review Commission and citizen petition
proposals.

To prevent the Board of County Commissioners from having authority to decide
which proposals are to be allowed to be placed on the ballot, proponent submits that the three
attorney panel should be repealed in Brevard County’s Charter. Proponent submits that the
proposals of the Charter Review Commission and by citizen petition should bypass the Board
of County Commissioners entirely, as is done in the Sarasota County' Charter, and instead be
given to the Brevard County Supervisor of Elections for placement on the ballot

! The Sarasota County Charter reads in relevant part at section 7.1: “Changes proposed under
subsections (i), (i), or (iii) shall be submitted to the voters at a special election to be held within sixty



Incorrect legal standard of review is in Charter. At sections 7.3.2.3; 7.3.2.4 and
7.4.1, the incorrect legal standard for permissible powers of charter self-government is
included in the Charter. These three sections say that the three attorney panel is to determine
if the proposed amendment “is consistent with the Florida Constitution, general law and this
Charter.” Florida Constitution Article VIII, section 1(g) states the permissible scope of
powers of county charter government: “Counties operating under county charters shall have
all powers of local self-government not inconsistent with general law, or with special law
approved by vote of the electors.”

Proponent submits that the Charter’s incorrect standard of legal review to be applied
by the three lawyer panel is good reason to repeal the incorrect sections of the Charter.
Proponent submits that there is a meaningful difference between the incorrect legal standard
“consistent with” in the Charter and the correct legal standard of “not inconsistent with” set
forth in the Constitution. “Consistent with” means showing steady conformity in character;
whereas “not inconsistent with” means compatible with another part or not containing
incompatible elements. The erroneous legal standard should be deleted from the Charter. It is
noteworthy that section 7.3.1. Amendment by the Board of County Commissioners is the only
Charter amendment method which states correctly the legal standard of review set forth in
Article VIII, section 1(g), Florida Constitution, in that it correctly has the “not inconsistent
with” language.

Fallibility of attorneys’ opinions. The Charter language makes the opinions of the
three attorneys prone to error because there is no level of confidence or level of certainty or
burden of persuasion that must be met by the attorney. If the Charter said that the attorneys’
opinion must be substantiated, predicated, on clear and convincing weight of legal authority,
then the attorneys’ opinion could be considered with a good degree of reliability. But the
Charter does not contain any degree of certainty that the attorneys must have to reach their
opinions. The result is that the attorneys have no legal standard to reach to come to their
opinions, which leads to subjective opinion predicated on indefinite legal concepts. For
example, it may be not difficult for an attorney to identify Florida statutes which conflict with
a Charter amendment proposal. But when a Charter amendment proposal does not conflict
with state law but instead is in addition to state statutes, then the legal analysis applied in this
scenario is somewhat complex and prone to resulting subjective opinion of the lawyer. The
proneness to error of the reviewing lawyer and the free reign in their opinions because of the
absence of a standard of certainty in the Charter should result in the repeal of the three
attorney panel from the Charter.

Charter Commission has authority to retain additional attorneys, if it chooses,
making three attorney panel not needed. Section 7.4 CHARTER REVIEW states, in part,

(60) days after filing of the proposed changes with the Supervisor of Elections, and such changes if
approved at the election by the majority vote, shall become a part of this Charter. Changes proposed
under subsection (iv) and filed with the Supervisor of Elections shall be submitted to the voters at a
referendum election to be held concurrently with the next countywide election, and such changes, if
approved at the election by a majority vote, shall become a part of the Charter. (Amended 9/10/2002.)"



that: “The Commission shall be funded by the Board of County Commissioners and shall be
known as the ‘Brevard County Charter Review Commission.’” Proponent submits that the
above language in the Charter authorizes the Charter Review Commission to hire lawyers in
addition to Commission lawyer Paul Gougelman to apply the correct legal analysis to a
proposed amendment. This spending authority of the Commission renders obsolete the three
attorney panel of lawyers chosen by the Board of County Commissioners. The Commission’s
ability to hire additional lawyers negates the conflict of interest and abuse of process that
exists in the three attorney panel of lawyers hired and chosen by the Board of County
Commissioners. For this reason the three attorney panel in the Charter should be repealed.

SERVICE OF PROPOSAL. This proposal was sent by e-mail by Blaise Trettis on February
25,2022, to the members of the Brevard County Charter Review Commission and to: Melissa
Brandt at Melissa.Brandt@brevardfl.gov; Jim Liesenfelt at jim.liesenfelt@brevardfl.gov; and
to Paul R. Gougelman, attorney for the Brevard County Charter Review Commission.
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